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Comments on NDRC’s draft anti-trust Guidelines in the Automotive Industry  
Provided by CLEPA 

 
 

1. 总体评价/General Comments 
 

Overall positive update for the automotive parts suppliers. It is our objective that these Automotive Anti-trust Guidelines 
will be released in the form of mandatory law, and to serve only as a guideline.  
 
New Issue:  

- Interpretation of IO (independent operators) does not refer to the multi-brand information providers so called 
“Republisher”.  

Background explanatory note for the New Issue:  
- Experience in the EU shows that multi-brand information providers are a pillar for effective competition. Most 

automotive parts suppliers and automotive maintenance service providers use multi-brand information systems for 
identifying and distributing spare parts, as well as for providing repair and maintenance information and services to 
customers. This is also one of the key figures that the “Study of the Operation of the system of access to vehicle 
repair and maintenance information” by RICARDO-AEA, October 2014 highlighted.  

- If the market in China is not completely comparable to the EU market, establishing the multi-brand information tools 
which are solely based on the manufacturer’s information, would guarantee also in the Chinese market a fairer and 
more competitive market. Therefore, we see the need to mention the “Republisher” in the Chinese Antitrust 
Guidelines. 

- What is important is to protect the Intellectual Property Rights, which are owned by the automotive suppliers. It is 
often the case that suppliers are required by OE customers to waive their patent, know-how rights of their products, 
despite the IPR belonging to the automotive component suppliers. 
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2. 具体建议/Detailed Comments 
 

条款号 
Article # 

条款 
Article/Clause 

评价 
Comments 

建议 
Suggestions 

1 Definitions  - The definition of “car 
manufacturers” or “OEM”  to 
cover only the car manufacturer 
and to create a separate 
definition  “ OEM’s Distributor” 
to cover distributor set up or 
authorized by car manufacturers  

- “Auto Accessory manufacturer” 
should be changed to ”Original  
Equipment Supplier ”or “OE 
Supplier”  

- Not worth considering a 
separate definition for “parts 
distributors” and “maintenance 
and repair service provider” 

- Not worth considering a 
separate definition to cover 
parts fitted initially on the 
vehicle “Initial installation part” 
and “Original Part” to cover 
spare parts based on 
specifications of Initial 
installation part. Moreover the 
definition of “Original Part” in 
the Guidelines  cover parts 
made by the car manufacturer 
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条款号 
Article # 

条款 
Article/Clause 

评价 
Comments 

建议 
Suggestions 

or third parties authorized by 
the car manufacturer, and sold 
under the car manufacturer’s 
branding or  brand authorized 
by the far manufacturer.   This 
definition suggests that car 
equipment suppliers should 
necessarily need the consent of 
the car manufacturer to 
manufacture and sell in the 
aftermarket under its brand 
name parts which are identical 
to the part initially fitted on the 
vehicle. This is not consistent 
with the prohibited restriction 
made by car manufacturers to 
part suppliers to sell to the 
aftermarket under II C 4 b 4), if 
the part supplier is not a mere 
subcontractor 

- “Homogeneous part “ should be 
changed to “Spare Parts of 
Matching Quality” 
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条款号 
Article # 

条款 
Article/Clause 

评价 
Comments 

建议 
Suggestions 

 
A1.2. 

New Energy Automobile (hereinafter 
referred to as “NEV”), refers to 
vehicle within new power system 
that is completely or mainly driven by 
new energy, mainly including electric 
vehicle, plug-in hybrid electric 
vehicle and fuel cell vehicle. 

 New Energy Vehicle (hereinafter 
NEV), refers to vehicles within new 
power system that are completely or 
mainly driven by new energy, mainly 
including blade electric vehicles, 
plug-in hybrid electric vehicle and fuel 
cell vehicle. 
 

A1.5. Auto accessory manufacturer, refers 
to undertaking which manufactures 
or provides initial installation parts 
and after-sales parts. 

Positive change compared to the previous 
version, with added definition of "Spare Part 
Manufacturer" (1.5)  
 
 

Auto Parts Supplier, refers to 
undertakings which manufacture or 
supply initial installation parts or 
after-sales parts. 

A1.6. Automobile Distributor refers to 
undertaking which engages in 
automobile distribution and services 
that is independent of automobile 
supplier. In practice, an automobile 
distributor can also be an automobile 
maintenance service provider. 
However, the sales of automobile 
and after-sales services can be 
separated.  
 

The concept of Authorized and Unauthorized 
distributor (1.6) and repairer (1.7) have been 
removed in this update, probably because 
Authorization facilitates control and 
centralization. 

 



 
 

 5

条款号 
Article # 

条款 
Article/Clause 

评价 
Comments 

建议 
Suggestions 

A1.7. Automobile Maintenance Service 
Provider, refers to undertakings 
which provides repair and 
maintenance services for 
automobiles. 

The concept of Authorized and Unauthorized 
distributor (1.6) and repairer (1.7) have been 
removed in this update, probably because 
Authorization facilitates control and 
centralization. 

 

A1.9.b. Double-labeled Parts, refer to initial 
installation parts and after-sales 
parts with brands, identities and part 
codes of both automobile supplier 
and auto part manufacturer. 

updated definition of “dual branding parts”, 
confirming it could be initial assembly parts but 
also aftermarket parts, opening the door for the 
part supplier to access the aftermarket with dual 
branded parts. (1.9.b) 
 

 

A1.9.e. Homogeneous Parts, also known as 
Equal Quality Parts, refer to after-
sales parts which satisfy relevant 
certification with the quality not 
lower than initial installation parts, 
but excluding original parts. 

The definition of Homogeneous parts (1.9.e) 
refers to certification and quality not lower than 
initial the installation part.  
This requires further guidance regarding which 
institution can grant those certification and what 
the certification are, assuming they would be 
product/category specific  
Very positive direction to help differentiate 
premium product from aftermarket from lower 
level product so need further details. 
 
Certification by which agency? Certification 
Procedures? Suggest to a more detailed 
reference or to specify it like “the certification 
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条款号 
Article # 

条款 
Article/Clause 

评价 
Comments 

建议 
Suggestions 

organ and procedure are to be formulated by 
the competent industry authority …”. 

The after-sales parts sold in IAM by the parts 
suppliers who supply the same for OEM initial 
installation parts generally are made by using 
the exact same material, process on the same 
production line as the “initial installation parts”.  
However, the parts suppliers are generally not 
allowed to use OEMS’ brand, logo or part 
number on such after-sales parts. 

The above-mentioned after-sales parts shall be 
certified as Homogeneous Parts automatically 
or through a simplified procedure since they are 
exactly the same as OEM initial installation 
parts. 

   Suggestion A.1.9.e 
Add one sentence to the original 
clauses: 
If the part suppliers supply the initial 
installation parts and after-sale parts with 
equal quality, such after-sale parts shall 
be automatically certified or certified 
through a simplified procedure as 
“Homogeneous Parts”. The certification 
agency may have regular inspections in 
aftermarket to make sure that the 
certified homogeneous parts have the 
equal quality as initial installation parts. 
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条款号 
Article # 

条款 
Article/Clause 

评价 
Comments 

建议 
Suggestions 

A. 1.10. A. Definition of Certain Concepts 
1.10. Maintenance Technical 
Information, refers to all necessary 
technical information used for 
diagnosing, testing and repairing 
automobile in use, in order to 
maintain or recover the technical 
condition and operational capacity of 
automobile to factory settings, and 
extend the service life of automobile, 
as well as to ensure automobile to 
meet the requirements for safety and 
environmental protection. 

Add precision Maintenance Technical Information, 
refers to all necessary technical 
information used for spare parts and 
vehicle identification, diagnosing, 
testing and repairing automobile in 
use, in order to maintain or recover 
the original technical condition and 
operational capacity of automobile, 
and extend the service life of 
automobile, as well as to ensure 
automobile to meet the requirements 
for safety and environmental 
protection. 
 
 
 

A1.11: 
 

 Add paragraph Independent operator refers to 
undertakings other than authorized 
dealers and repairers which are 
directly or indirectly involved in the 
repair and maintenance of motor 
vehicles, in particular repairers, 
manufacturers or distributors of 
repair equipment, tools or spare 
parts, publishers of technical 
information, automobile clubs, 
roadside assistance operators, 
operators offering inspection and 
testing services, operators offering 
training for installers, manufacturers 
and repairers of equipment for 
alternative fuel vehicles. 
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条款号 
Article # 

条款 
Article/Clause 

评价 
Comments 

建议 
Suggestions 

2 Definition of Relevant Market 
  
The auto industry has a long 
industrial chain with various 
businesses along the up, middle 
and down streams. When 
defining relevant product market 
and geographic market, general 
principles and approaches to 
define relevant market in the 
AML and Guidelines of the Anti- 
Monopoly Commission of the 
State Council on Defining 
Relevant Markets shall be 
complied with, while the 
characteristics of auto industry as 
well as the situation of individual 
cases shall also be taken into 
consideration. 

 It is not necessary to consider an 
aftersales part distribution and after 
sales repair and maintenance market . 
However, we concur on the need to 
consider the brand vehicle’s name to 
identify the relevant market.  
There are many factors to consider when 
defining the relevant market for the 
aftermarket, the automotive brand is the 
most essential factor. 
 

Chapter 
II 
 

(I) Prohibition and Exemption 

of Monopoly Agreement 

1.1. Basic regulations of the AML 
Article 13 of the AML 
prohibits horizontal 
monopoly agreement, 
Article 14 prohibits vertical 
monopoly agreement, and 
Article 15 prescribes the 

 Restrictions without possible 
exemption under art 15 

Concur in principle to the fact that 
restrictions made on a part supplier to 
sell to third parties may be justified 
only if the part supplier is a mere 
subcontractor i.e. if the part supplier 
has been provided by the car 
manufacturer essential tools , 
technology,  IP and know how, which 
it could not obtain on its own . 
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条款号 
Article # 

条款 
Article/Clause 

评价 
Comments 

建议 
Suggestions 

exemption conditions for 
monopoly agreements. 
Pursuant to Article 15 of the 
AML, if an undertaking 
argues that Article 13 or 14 
of the AML does not apply 
to an agreement, they need 
to prove that the agreement 
conforms to one of the 
situations prescribed in 
Article 15. 
Second, except “for 
guaranteeing the legitimate 
interests of foreign trade and 
economic cooperation” and 
“other situations prescribed 
by law or the State 
Council”, undertakings shall 
bear the burden of proof and 
prove that the agreement 
will not substantially restrict 
competition in the relevant 
market, and that it can 
enable the consumers to 
share the benefits provided 
by the agreement. 

 

However, it is our belief, that 
reference to this exception as stated 
in the Guidelines is confusing. 
Using the term “OEM agreement” to 
cover a subcontract is not appropriate 
and rather confusing. 
 
We understand that the presentation of 
subcontracting situation referred to 
under the term “OEM agreement”: 
 
(i)  parts manufacturer shall be 

deemed as “OEM factory” [ie a 
subcontractor] rather than 
independent auto parts supplier 
in the market if the technology 
or equipment provided by auto 
manufacturer (entrusting party) 
is essential for producing 
contract products or providing 
contract services subject to auto 
manufacturer’s requirements 
under reasonable conditions. 

And 
 
(ii) through  the caveat    “when 

auto manufacturers provide 
tools, intellectual property or 
know-how to parts 
manufacturers, such technology 
and equipment provided by auto 
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条款号 
Article # 

条款 
Article/Clause 

评价 
Comments 

建议 
Suggestions 

manufacturer shall not be 
regarded essential if parts 
manufacturers have already had 
such tools, intellectual property 
or know-how that can be used 
independently, or such tools, 
intellectual property or know-
how can be obtained on 
reasonable conditions by parts 
manufacturer”  

 
actually  refers to the situation in force 
in EU (cf  caveat (2)  under para 23 of 
the Commission notice - Supplementary 
guidelines on vertical restraints in 
agreements for the sale and repair of 
motor vehicles and for the distribution 
of spare parts for motor vehicles  
(2010/C 138/05) 
 
“Where the motor vehicle 
manufacturer provides a tool, 
intellectual property rights (IPR) 
and/or know-how to a component 
supplier, this arrangement will not 
benefit from the Sub-contracting 
Notice if the component supplier 
already has this tool, IPR or know-
how at its disposal, or could, under 
reasonable conditions obtain them, 
since under these circumstances the 
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条款号 
Article # 

条款 
Article/Clause 

评价 
Comments 

建议 
Suggestions 
contribution would not be 
necessary” 
 
In order to avoid confusion created 
by the term “OEM Agreement” we 
suggest to refer to “Sub-Contract”. 
 
Furthermore, to add:: 
 
“So-called ‘tooling arrangements’ 
between component suppliers and 
motor vehicle manufacturers are one 
example of possible indirect 
restrictions. 
 
“if a car manufacturer obliges a 
component supplier to transfer its 
ownership of such a tool, intellectual 
property rights, or know-how, or 
does not contribute essential  tools, 
intellectual property rights, or know-
how, the agreement at issue will not 
be considered to be a  Sub-contract.” 
 
Further, in order to avoid restriction 
of the use of design rights which are 
necessarily reproduced on visible 
parts, we suggest to the Chinese 
authorities to adopt the repair clause 
in force in numerous countries , 
which could read as follows: 
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条款号 
Article # 

条款 
Article/Clause 

评价 
Comments 

建议 
Suggestions 
 
“A car manufacturer could not use 
its design patent rights against parts 
used for repair when the use of such 
design rights is necessary to restore 
the initial appearance of the 
vehicle”. 
 
 
 
 

C VI 1 Definition/Determination of OEM 
Agreements (Sub-contracting 
agreement) 

Under the following circumstances, the technology 
and equipment provided by the OEMs shall not be 
regarded as “essential”/”necessary” for auto parts 
production: 
 

A. where the OEMs only provide general 
descriptive information on the function, 
requirements or interface data to install the 
parts into the vehicles;  

B. where OEMs fund whole or partially the 
tooling while parts suppliers produce the 
tooling and owns the IP right to the tooling;  

C. where the parts suppliers owns or 
develops new IP rights to its products, 
however the OEMS use their powerful 
negotiation position and force the parts 
suppliers to transfer its owned or new IP 
rights to its products by paying a so-called 
“R&D fee”. 

 

Under situation B, OEMs shall not 
prevent the parts suppliers to use the 
tooling; at the same time, parts supplier 
shall be given an option to use the 
tooling by the payment of a reasonable 
royalty fee to the OEMs. 
 
Under situation C, if the OEMs fund R&D 
costs (wholly or partly) for the products 
developed primarily by part supplier and 
acquire the new IP rights during the 
product development by using its 
powerful negotiation position, parts 
suppliers shall be free to use such IP 
rights to produce the after-sale parts or 
by paying a reasonable royalty fee to 
OEMs. 
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条款号 
Article # 

条款 
Article/Clause 

评价 
Comments 

建议 
Suggestions 

C.1. C. Vertical Monopoly Agreements 
in Auto Industry  
1. Forms of Agreements and 
Cumulative Effects of Similar 
Agreements 

C. Vertical Monopoly Agreement  
(C.1) beneficial to the parts manufacturer, so we 
are not restricted in the production of "double 
labelled parts" by the Auto manufacturer for the 
initial installation part.  
However, concerns that there is a high risk of 
being blocked by OEMs from producing dual 
branding part through trademark restriction. 

 

C. 
Availabi
lity of 
Mainten
ance 
Technic
al 
Informa
tion, 
Detectio
n 
Equipm
ent and 
Repair 
Tools  
 

C. Availability of Maintenance 
Technical Information, Detection 
Equipment and Repair Tools  
Generally, automobile after-sales 
maintenance shall be conducted by 
qualified technician based on 
technical information of certain 
brand. Automobile supplier is always 
the only source of all technical 
information of its brand. If 
maintenance service providers 
cannot obtain necessary technical 
information concerning testing, 
repair and replacement of parts, the 
maintenance services they provide 
may result in risks including 
dangerous driving, high emissions 
and air pollution. Meanwhile, the 
market positions of maintenance 
service providers maybe squeezed, 
which lead to reduction of 
maintenance channels, increase of 
the price of automobile repair and 
maintenance, and restriction on 
consumers’ choices.  

 Generally, automobile after-sales 
maintenance shall be conducted by 
qualified technician based on 
technical information of certain 
brand. Automobile supplier is always 
the only source of all technical 
information of its brand. If 
maintenance service providers 
cannot obtain necessary technical 
information concerning testing, repair 
and replacement of parts, the 
maintenance services they provide 
may result in risks including 
dangerous driving, high emissions 
and air pollution. Meanwhile, the 
market positions of maintenance 
service providers maybe squeezed, 
which lead to reduction of 
maintenance channels, increase of 
the price of automobile repair and 
maintenance, and restriction on 
consumers’ choices. 
For the purpose of effective 
competition in automobile after-sales 
market, the availability of after-sales 
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条款号 
Article # 

条款 
Article/Clause 

评价 
Comments 

建议 
Suggestions 

For the purpose of effective 
competition in automobile after-
sales market, the availability of after-
sales maintenance technical 
information shall be guaranteed. 
Meanwhile, availability of detection 
equipment and repair tools shall be 
guaranteed as well. Therefore, 
without justifiable reasons, 
automobile suppliers with dominant 
market position in automobile after-
sales market of their brands shall not 
restrict the availability of 
maintenance technical information, 
detection equipment and repair 
tools, including:  
a. Restricting the right and 
appropriate channels of 
maintenance service providers to 
obtain maintenance technical 
information of certain brands；  
b. Reaching agreements with 
suppliers of repair tools, detection 
equipment and other devices, 
restricting them to sell relevant 
repair tools, detection equipment 
and other devices to distributors and 
maintenance service providers. 

maintenance technical information 
shall be guaranteed. Meanwhile, 
availability of detection equipment 
and repair tools shall be guaranteed 
as well. Therefore, without justifiable 
reasons, automobile suppliers with 
dominant market position in 
automobile after-sales market of their 
brands shall provide unrestricted and 
standardized access to vehicle repair 
and maintenance information to 
independent operators through 
websites using a standardized format 
in a readily accessible and prompt 
manner, and in a manner which is 
non-discriminatory compared to the 
provision given or access granted to 
authorized dealers and repairers. For 
independent operators other than 
repairers, the information shall be 
given [in bulk] in a machine-readable 
and electronically processable format 
[datasets], which allows independent 
operators to execute their business 
functions in the aftermarket supply 
chain. 
not restrict the availability of 
maintenance technical information, 
detection equipment and repair tools, 
including: 
 
a. Not restricting the right and 
appropriate channels of maintenance 
service providers or other 
independent operators to obtain 
maintenance technical information of 
certain brands； 
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条款号 
Article # 

条款 
Article/Clause 

评价 
Comments 

建议 
Suggestions 
 
b. Reaching agreements with 
suppliers of repair tools, detection 
equipment and other devices, not 
restricting them to sell relevant 
repairtools, detection equipment and 
other devices to distributors and 
maintenance service providers. 
 
c. Granting Independent operators 
especially publishers of technical 
information the rights to publish and 
distribute Maintenance Technical 
Information. 
 

C. 
Availabi
lity of 
Mainten
ance 
Technic
al 
Informa
tion, 
Detectio
n 
Equipm
ent and 
Repair 
Tools  
3. 

C. Availability of Maintenance 
Technical Information, Detection 
Equipment and Repair Tools  
3. Recommended Price, Guided 
Price and Maximum Price 
Restrictions 
It tends to have efficiency effect that 
auto supplier fix recommended 
price, guided price and maximum 
price of automobiles, automobile 
parts and accessories on 
distributors, or that distributor fix 
recommended hourly rates, guided 
hourly rates and maximum hourly 
rates of after-sales services on 
maintenance service provider. Such 
conduct normally shall not eliminate 
or restrict completion.  
However, if the recommended price, 
guided price and maximum price 
have been adopted by all of or most 
of the distributors due to one party’s 

(C.3) The availability of after sales maintenance, 
technical information that shall be guaranteed is 
promising, but there is still a potential conflict 
between IPR and Maintenance Technical 
Information.  
More guidance should be provided to make this 
point truly effective. 
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条款号 
Article # 

条款 
Article/Clause 

评价 
Comments 

建议 
Suggestions 

pressure or incentive, which 
substantially constitutes fixed price 
or minimum resale price, such 
conduct maybe defined as fixing 
resale price or minimum resale price 
on a case-by-case basis. 

C3.2.d. Resale Price Restrictions in 
Automobile Suppliers’ E-sales  
Laws and regulations such as the 
AML and Provisions on Anti-Price 
Monopoly shall be applied to pricing 
behaviors in E-sales.  
In practice, however, there exist 
sales where automobile suppliers fix 
the retail price, directly complete the 
transaction with end users through 
online platform and therefore only 
deliver vehicles, collect payments 
and invoice through distributors. In 
that case, the role of distributors may 
differ from traditional distributors 
since they only serve as 
intermediaries helping complete the 
transaction. 

Language should be changed so as to make it 
clear that this section is confined to sales of 
vehicles. Sales of parts should not be covered. 

E-sales (confined to sales of Automobile 
only and exclusive of after-sales auto 
parts and accessories) 
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条款号 
Article # 

条款 
Article/Clause 

评价 
Comments 

建议 
Suggestions 

C3.3 
 

However, if the recommended price, 
guided price and maximum price 
have been adopted by all of or most 
of the distributors due to one party’s 
pressure or incentive, which 
substantially constitutes fixed price 
or minimum resale price, such 
conduct maybe defined as fixing 
resale price or minimum resale price 
on a case-by-case basis. 

 However, if the recommended price, 
guided price and maximum price have 
been adopted by all of or most of the 
distributors due to a party’s pressure or 
incentive, which effectively constitutes 
fixed  price  or  minimum resale  price,  
such conduct  can  be defined  as fixing  
resale  price  or minimum resale price on 
a case-by-case basis. 
 

C4a2 4. Territorial Restrictions and 
Customer Restrictions 
a.2 
Restricting active sales to certain 
territory or certain group of 
customers exclusively allocated to 
another distributor by the supplier.  
 

 Restricting active sales to certain territory 
or certain group of customers exclusively 
allocated to another distributor by the 
supplier or by the supplier to himself. 

C4b 4.b  
Apart from Original Equipment 
Manufacturer (hereinafter referred to 
as “OEM”) agreements, agreements 
between automobile manufacturers 
and suppliers of auto parts, repair 
tools, detection equipment or other 
devices to restrict such suppliers’ 
sales to distributors, maintenance 
service providers and end users. 

 Apart from Original Equipment 
Manufacturer (hereinafter OEM) 
agreements, agreements between 
automobile manufacturers and suppliers 
of auto parts, or of repair tools, or of 
detection equipment  or  other  devices 
to  (i) hinder those suppliers to sell their 
products to  distributors,  maintenance 
service providers and end users or (ii) 
have the effect of hampering the clear 
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条款号 
Article # 

条款 
Article/Clause 

评价 
Comments 

建议 
Suggestions 
identification of such products by an end 
user who is looking for an alternative to 
products offered by an Automobile 
Supplier. Please refer to Part A of 
Supplementary Provisions of the 
Guidelines for the determination of OEM 
agreements. 

 
 

5.  Indirect Vertical restrictions on After-
sales services and auto parts 
circulation by Warranty Clause 

 For repair and maintenance as well as 
auto parts replacement, within the 
warranty scope 

C6b 6. Other Vertical Restrictions on 
Sales and Services Capacity of 
Distributors and Maintenance 
Service Providers 
b. Impositions by automobile 
suppliers which require distributors 
or maintenance service providers to 
accept unreasonable sales targets, 
quantities in stock and varieties in 
stock of automobiles or after-sales 
parts. 

 Impositions by automobile suppliers 
which require distributors and 
maintenance service providers to use 
billable services of certain designer or 
builder, or to use certain specific brand, 
supplier and supply channel for 
construction materials, general 
equipment, information management 
system and office facilities or which 



 
 

 19

条款号 
Article # 

条款 
Article/Clause 

评价 
Comments 

建议 
Suggestions 
impose unreasonable measures in their 
maintenance plans. 

 

III III. Abuse of Dominant Market 
Position 
At present, new car market in China 
exists fierce competition, while the 
effective competition may be 
restricted and the interests of 
consumers may be damaged due to 
the lock-in effect and compatibility 
problems existed in after-sales 
market. Brand of automobile is one 
of the significant relevant factors 
needs to be considered when 
defining the after-sales market of 
automobile. In accordance with 
Article 17 of the AML on defining 
dominant market position and Article 
18 of the AML on factors shall be 
considered when determining the 
dominant market position, auto 
manufactures which hold no 
dominant market position in sales 
market of new car, may determined 
as holding dominant market position 
in the after-sales market of the same 
brand. 

 At present, there exists fierce competition 
in new car market in China, while the 
effective competition may be restricted 
and the interests of consumers may be 
damaged due to the lock-in effect and 
compatibility problems existed in after-
sales market. Brand of automobile is one 
of the significant relevant factors which 
needs to be considered when defining 
the after-sales market of automobile. In 
accordance with Article 17 of the AML on 
defining dominant market position and 
Article 18 of the AML on factors shall 
be considered when determining the 
dominant market position, auto 
manufactures which hold no dominant 
market position in sales market of new 
car, shall be presumed as holding a 
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条款号 
Article # 

条款 
Article/Clause 

评价 
Comments 

建议 
Suggestions 
single dominant market position in the 
after-sales market of their own brands. 

 
Presumption of immunity –  
Suggest to clarify that the threshold 
of 25% or 30% under which an 
undertaking is not deemed to have a 
dominant market power 

III.A. A. Production of After-sales Parts  
Apart from auto parts produced 
subject to OEM agreements, 
automobile manufacturers have 
dominant market position in 
automobile after-sales market, shall 
not restrict the production of “double-
labeled parts” by auto parts 
manufacturers which producing 
parts for initial installation 
automobiles. That is to say, 
automobile manufacturers should 
not reach agreements with auto  
parts manufacturers who supply 
initial installation parts to them to 
prevent the latter from labeling their 
own brand, identity and part code on 
initial installation parts. The purpose 
of double-labeled parts is to improve 
the abilities of consumers and 
maintenance service providers to 
distinguish homogeneous parts, 
promote effective competition in 
automobile after-sales market.  

“The provisions under section III.1, 2 and 3 should 
apply not only to dominant OEM but be treated as 
prohibited antimonopoly agreements, just as under EU 
law, with no requirement of dominance of the OEM.  

When negotiating with parts suppliers, an OEM may 
try to rebut the presumption of dominance set out in 
the previous para of these guidelines and argue that 
the rules of this section III do not apply.  

In order to protect the part suppliers from an undue 
shift of the burden of proof onto them, in situations 
where the OEM always has superior buyer power and 
where the parts supplier ultimately may have to give 
in, we propose shifting at least the provisions 
concerning the relationships between OEM and parts 
suppliers to Section II of these guidelines so that they 
are covered and prohibited by Article 14 AML and that 
thereby the supplier can refer the OEM to a legal per 
se-prohibition. 

These comments should apply to all this Section III, or 
to change it as “…auto manufactures which hold no 
dominant market position in sales market of new 
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条款号 
Article # 

条款 
Article/Clause 

评价 
Comments 

建议 
Suggestions 

Please refer to Part A of 
Supplementary Provisions for the 
determination of OEM agreements. 

car, shall be presumed  as holding a single 
dominant market position in the after-sales market 
of their own brands.” – see above.” 

 

 2. 
Supply and Circulation of After-
sales Parts 

Automobile manufacturers with 
dominant market position in 
automobile after-sales market of 
their brands shall not restrict the 
supply and circulation of after-sales 
parts without justifications, 
including: 

 
 

 Without justifications, such restrictions 
are including 
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III.B.2 B. Supply and Circulation of After-
sales Parts 
2. Restricting parts suppliers, 
distributors and maintenance 
service providers to sell after-sales 
parts to other customers, including:  
a. Recalling all of the parts, except 
for those produced subject to OEM 
agreements. That is to say, parts 
suppliers are restricted to supply 
parts with their own brands in after-
sales channels 

 a. Recalling all of the parts, except for 
those produced subject to OEM 
agreements. That is to say, parts 
suppliers are restricted to supply parts 
with their own brands in after-sales 
channels; 

 

III.C C. Availability of Maintenance 
Technical Information, Detection 
Equipment and Repair Tools  
Generally, automobile after-sales 
maintenance shall be conducted by 
qualified technician based on 
technical information of certain 
brand. Automobile supplier is always 
the only source of all technical 
information of its brand. If 
maintenance service providers 
cannot obtain necessary technical 
information concerning testing, 
repair  
and replacement of parts, the 
maintenance services they provide 
may result in risks including 
dangerous driving, high emissions 
and air pollution. Meanwhile, the 
market positions of maintenance 
service providers maybe squeezed, 
which lead to reduction of 
maintenance channels, increase of 
the price of automobile repair and 

 Availability of Maintenance Technical 
Information, Detection Equipment and 
Repair Tools 
 
Generally, automobile after-sales 
maintenance shall be conducted by 
qualified technician based on technical 
information of certain brand. This 
includes maintenance in accordance with 
maintenance plans set up by Automobile 
Suppliers. Automobile supplier is always 
the only source of all technical information 
of its brand. If maintenance service 
providers cannot obtain necessary 
technical  information  concerning  
fulfillment of maintenance plans, testing,  
repair  and  replacement  of  parts,  the  
maintenance services they provide may 
result in risks including dangerous 
driving, high emissions and air pollution. 
Meanwhile, the market positions of 
maintenance service providers maybe 
squeezed, which lead to reduction of 
maintenance channels, increase of the 
price of automobile repair and 
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maintenance, and restriction on 
consumers’ choices.  
For the purpose of effective 
competition in automobile after-
sales market, the availability of after-
sales maintenance technical 
information shall be guaranteed. 
Meanwhile, availability of detection 
equipment and repair tools shall be 
guaranteed as well. Therefore, 
without justifiable reasons, 
automobile suppliers with dominant 
market position in automobile after-
sales market of their brands shall not 
restrict the availability of 
maintenance technical information, 
detection equipment and repair 
tools, including:  
a. Restricting the right and 
appropriate channels of 
maintenance service providers to 
obtain maintenance technical 
information of certain brands；  
b. Reaching agreements with 
suppliers of repair tools, detection 
equipment and other devices, 
restricting them to sell relevant 
repair tools, detection equipment 
and other devices to distributors and 
maintenance service providers. 

maintenance, and restriction on 
consumers’ choices. 
 
 
For the purpose of effective competition 
in automobile after-sales market, the 
availability of after-sales  maintenance  
technical information  shall be  
guaranteed.  Meanwhile,  availability of 
detection equipment and repair tools shall 
be guaranteed as well. Therefore, 
automobile suppliers shall not restrict the 
availability of maintenance technical 
information, detection equipment and 
repair tools, including: 
 
a. Restricting the right and appropriate 
channels of maintenance service 
providers to obtain maintenance technical 
information of certain brands； 
 
 
b. Reaching agreements with suppliers of 
repair tools (including programming 
tools), detection equipment and other 
devices, restricting them to sell relevant 
repair tools, detection equipment and 
other devices to distributors and 
maintenance service providers. 
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VI VI. Supplementary Provisions 
However, when auto manufacturers 
provide tools, intellectual property or 
know-how to parts manufacturers, 
such technology and equipment 
provided by auto manufacturer shall 
not be regarded essential if parts 
manufacturers have already had 
such tools, intellectual property or 
know-how that can be used 
independently, or such tools, 
intellectual property or know-how 
can be obtained on reasonable 
conditions by parts manufacturer. 
For instance, auto manufacturer 
may only provide general descriptive 
information for contract products, 
however, restricting parts 
manufactures to provide own brand 
parts to after-sales market at the 
same time. Such conduct 
substantially deprives the 
possibilities of parts manufacturer to 
expand businesses in relevant 
fields, and eliminate or restrict 
competition in relevant market, 
which lead to high price and 
reduction of consumers’ choices. 

The spare part supplier is considered an OEM 
factory, rather than an independent spare parts 
supplier, where technology and equipment are 
supplied by the automobile manufacturer is/are 
necessary/essential to product the goods or 
provide contract service  
No clear distinction between supply agreement 
and sub-contracting agreement.  
If a part manufacturer agrees to cede the IPR of 
the supplied product, there is potential basis for 
OEM to claim that the business relation could be 
construed as sub-contracting agreement, 
although this could only be justifiable in very 
rare cases, where the supplier does not even 
have the technical expertise to produce the IPR, 
tooling.   
Under a sub-contracting agreement, the OEM 
may restrict the parts manufacturer from 
supplying to the independent aftermarket and 
often does. 
This section related to the determination of the 
OEM agreement requires further clarification, 
especially as to the scope of necessity and 
restriction and to support parts manufacturer to 
against restriction. 

However, when auto manufacturers 
provide tools, intellectual property or 
know-how to parts manufacturers, 
such technology and equipment 
provided by auto manufacturer shall 
not be regarded essential if parts 
manufacturers have already had such 
tools, intellectual property or know-
how that can be used independently, 
or such tools, intellectual property or 
know-how can be obtained on 
reasonable conditions or by 
reasonable individual reengineering 
efforts by parts manufacturer. For 
instance, auto manufacturer may only 
provide general descriptive 
information, such as specifications or 
drawings, for contract products, 
however, restricting parts 
manufactures to provide own brand 
parts to after-sales market at the same 
time. Such conduct substantially 
deprives the possibilities of parts 
manufacturer to expand businesses in 
relevant fields, and eliminate or 
restrict competition in relevant market, 
which lead to high price and reduction 
of consumers’ choices. 
 

 


